IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH WASHI NGTON : CIVIL ACTI ON
V. :
CI TY OF PH LADELPHI A, et al. : NO. 11-3275
VEMORANDUM
Dal zel I, J. January 11, 2011

Pl ai ntiff Kenneth Washington’s conplaint?® alleges
Fourth Anendnent and substantive due process violations under 28
U S.C 8§ 1983 against: (1) the Gty of Philadelphia (the “City”),
(2) Warrant Unit Oficer Brent Donahue, Badge # 332, (3) John
Does I-111 (Warrant Unit Oficers), John Doe IV (a Warrant Unit
Sergeant), John Doe V (a Warrant Unit Lieutenant), and (4) John
Doe VI (a City Police Sergeant), and John Doe VII (a Cty Police
Captain), and (5) John Does VIII-X (an array of City Police
Oficers of the Seventeenth Police District). John Does I-11
and VITI-X will be referred to collectively as the “defendant
officers.” Plaintiff also alleges state |law clainms of assault
and battery and fal se inprisonnment against a group we will

construe to include the defendant officers.

! Several anonmalies in plaintiff’s conplaint |ead us to
wonder whether it was witten for this case or was the product of
a key punched fromcounsel's word processing form See, e.q.,
Pl.”s Conpl. § 55 (“Plaintiff’s substantive due process rights
protected under the Fourteenth Anmendnent were violated and she
suffered grievous bodily injury”) (enphasis added); Count V
headi ng (nam ng “Reyes” as a defendant, though no Reyes is
nmentioned el sewhere in the conplaint) id..



The City, the only defendant tinely served in this
action,? has filed this motion to disnmiss the clains plaintiff has
asserted against it. These clains are limted to Count |’s
excessive force and unl awful seizure claim Count I1’s
substantive due process claim and Count |11’ s nuni ci pal
liability clainms. For the reasons set forth below, we will grant
the City's notion to dismss the nmunicipal liability clains in
Count Il1l. Thus, in the absence of any basis for nunicipa
liability, we will dismss Count | against the City.

Nevert hel ess, we are obliged to grant plaintiff |eave to anmend

his conplaint on Counts | and Ill only. Lastly, we will dismss
Count Il of the conplaint inits entirety under the Suprene

Court's “nore-specific-provision” rule.

Fact ual Backgr ound

When we consider a notion to dism ss under Rule
12(b)(6), we nust “‘accept all factual allegations in the

conmpl aint as true and give the pleader the benefit of al

2 O ficer Donahue, the only other specifically
identified defendant, was not served until early Decenber of
2011. We do not reach plaintiff’s clains against himhere. W
al so do not reach the clains asserted agai nst the John Doe
of fi cer defendants. However, since nore than 120 days have
el apsed since plaintiff filed his conplaint, we wll order
plaintiff to show good cause for his failure to substitute the
John Doe defendants’ true identities. H's failure to show good
cause woul d oblige us to dismss without prejudice his clains
agai nst these defendant officers pursuant to Fed. R Cv. P. 4(m
(“1'f a defendant is not served within 120 days after the
complaint is filed, the court -- on notion or on its own after
notice to the plaintiff -- nust dismss the action w thout
prej udi ce agai nst the defendant or order that service be made
wWthin a specified tine.”).



reasonabl e i nferences that can be fairly drawn therefrom’”

Ordonez v. Yost, 289 F. App’ x 553, 554 (3d G r. 2008) (quoting

Kost v. Kozakiewicz, 1 F.3d 176, 183 (3d Cr. 1993)). 1In the

course of our inquiry, we may “‘consider only allegations in the
conpl ai nt, exhibits attached to the conplaint, nmatters of public
record, and docunents that formthe basis of a claim’” Brown v.
Daniels, 128 F. App’x 910, 913 (3d G r. 2005) (quoting Lumv.
Bank of Anerica, 361 F.3d 217, 222 n.3 (3d Cr. 2004)). A

docunent forns the basis of a claimif it is “integral to or

explicitly relied upon in the conplaint.” 1n re Burlington Coat

Factory Sec. Litig., 114 F.3d 1410, 1426 (3d Gr. 1997))

(enphasis and internal quotation marks omtted).

Plaintiff clainms that on May 28, 2009 he received a
court paper directed to one of his neighbors. Pl."s Conpl. { 16.
When plaintiff contacted the Warrant Unit, he was directed to
wite “Person Doesn’'t Live Here” on the envel ope. 1d. T 17.
Early in the norning on June 5, 2009, plaintiff was in his hone
when “[s]uddenly, and w thout warning” the defendant officers
came to his residence | ooking for that nei ghbor. Wen plaintiff
advi sed the defendant officers that the subject of their search
did not live at his hone, they becane “verbal |y abusive, cursing,
and hostile[.]” 1d. 91 19-21. They advised plaintiff that they
were “‘taking himin[,]’” allegedly w thout giving any reason.
Id. 1 22. The defendant officers allegedly “threw Plaintiff onto
the floor of his home, kicked him and stepped on his back while

he was handcuffed nocking himthe entire time with coments such
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as ‘now look at you'”. 1d. T 24. The officers then renoved the
handcuffs and told plaintiff to sit dowm. 1d. § 25. Follow ng
the incident, plaintiff clains to have called 911 twi ce and al so
visited the energency room [d. T 26. Plaintiff was not
arrested or cited for any crines on June 5, 2009. 1d. T 31

Count I1l of plaintiff’s conplaint invokes three
different nunicipal liability theories. First, plaintiff alleges
the Gty endorsed “policies, procedures, custons, and practices
of allowing its officers to use unreasonabl e and excessive force
thereby violating the civil rights of those with whomthey cone
into contact.” 1d. 1Y 41, 63. Second, plaintiff avers that “the
City and supervisory Defendants have, with deliberate
indifference, failed to adequately train and supervise their
of ficers concerning the proper provision of nedical care to
i njured suspects, and the injuries to Plaintiff were caused by,
and were a foreseeabl e consequence of, such failures.” 1d. T 43.
Plaintiff anplifies this by contending that the City failed to
train its officers in the “proper nmethods for issuing a warrant,
executing a warrant, investigating a warrant, and handling a
warrant while preserving the constitutionally protected rights of
i ndi viduals with whom they cone into contact regardl ess of
whet her they are the subject of the warrant or not.” 1d. T 44.
Third, plaintiff alleges that the “City has mai ntai ned an
i nadequat e system of review of instances of m sconduct, abuse of
police powers or violation of citizens’ rights by police officer

[sic], which systemhas failed to identify instances of abuse of
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police powers or violations of citizens’ rights by police
officers, or to discipline, nore closely supervise, or retrain
of fi cers who abuse their police powers or violate citizens’
rights, including the police officers naned as parties herein.”
Id. 1 42.

Plaintiff asserts that these “acts, om ssions, systemc
deficiencies, practices, custons an [sic] deliberate indifferent
[sic] constitute the policies, practices and custons of the Gty
and have caused officers of the City . . . to violate the
constitutional rights of citizens, including Plaintiff.” 1d.
46. Paragraphs sixty through sixty-six rehearse these sane
al l egations, incorporating by reference the “policies . . . nore
particularly set forth in the precedi ng paragraphs” and “nore

specifically described above[.]” 1d. 91 63-64.

1. Analysis
A. The Cty's Arqunent

As an initial matter, the City's notion to dism ss does
not challenge plaintiff’s Fourth Anmendnment claimin Count | of
the conplaint. The City neverthel ess argues that plaintiff’s
Fourteenth Amendnent substantive due process claim (Count I1)
shoul d be di sm ssed agai nst all defendants because the argunent

is nmore properly analyzed under the Fourth Anendnent. Def.’s

Mot. Dismss 7 (citing Albright v. diver, 510 U S. 266, 273

(1994) and DiBella v. Borough of Beachwood, 407 F.3d 599, 602 (3d

Cir. 2005)).



The City's notion at bottom asserts that plaintiff’s
muni ci pal liability clainms nust fail under Rule 12(b)(6). As to
plaintiff’s policy or customargunent, the Gty first contends
that the conplaint contains

not hing nore than the nost cursory assertions
of any specific policies, custons, or

i nstances of deliberate indifference of the
Phi | adel phi a Police Department, none of which
are supported by any of Plaintiff’s factual

al | egations, which consist only of a single
and isolated incident of alleged police

m sconduct. Indeed, Plaintiff takes a
scattershot approach and appears to be

| aunching a barrage of |egal conclusions at
the wall to see which ones will stick.

Def.”s Mot. Dismss 5.
Second, the City focuses its attention on plaintiff’s
failure to train claim The Cty cites the Suprene Court’s

recent decision in Connick v. Thonpson, 131 S.C. 1350, 1359-61

(2011), and asserts that plaintiff has failed to plead any facts
that (1) allege a “pattern of simlar violations” or (2) place
plaintiff’s claimw thin the “narrow range of circunstances” that
allow a single violation to satisfy the deliberate indifference
standard. Finally, the Cty attacks plaintiff’s allegation that
““the Gty has maintained an i nadequate systemof review,]”
Def.’s Mot. Dismss 5 (quoting Pl.”s Conpl. f 42), by l|labelling
it a “nobst cursory accusation[] of . . . [an] instance[] of
deliberate indifference[.]” 1d.

Overall, the Gty contends that plaintiff’s “shotgun
approach” is the “very epitonme of ‘[t]hreadbare recitals of the

el ements of a cause of action, supported by nmere conclusory
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statenments” that fail Rule 8 s ordinary pleading requirenent

under lgbal and Twonbly. |d. 6.

B. Plaintiff’s Argument

Naturally, plaintiff opposes the Gty s argunments.® He
cites Daniels v. Wllians, 474 U. S. 327, 331 (1986) and Fagan v.

City of Vineland, 22 F.3d 1283, 1292 (3d Cr. 1994), in support

of his substantive due process claims viability. Plaintiff
clainms that the City “in citing a nunber of cases, argue[s] that
no constitutional violation exists,” Pl.”s Resp. 6-7, and
contends that the City's argunment is “sinply not true.” 1d. 6.
Plaintiff’s response chiefly addresses the City’'s
muni cipal liability argunments. Plaintiff reprints verbatim
par agraphs forty-two and sixty-two through sixty-four of his
conpl aint, and incorporates by reference “the renmai nder of
Plaintiff’'s Conplaint, [and he asserts that] it is clear that
[he] alleges that Defendant, Gty unconstitutionally inplenented
and enforced a policy statenent, ordinance, regul ation, or
deci sion officially adopted and promnul gated by the officers of
the [City].” 1d. 4-5 (citing Mmnell, not the complaint). In
sum plaintiff asserts that:
[b]y alleging that Defendant City inpl enmented

a policy of excessive force and having their
officers carry out that policy, Plaintiff has

®  The | ast paragraph on page four of plaintiff’s

response to the City’'s notion to dismss cites a string of cases
fromthe Suprenme Court and Second Circuit that pre-date Twonbly
and lgbal -- sone by as nuch as forty years. Plaintiff fails to
cite I gbal even once.



met the m ni mum pl eadi ng requirenments
pursuant to Rule 8 of the Federal Rules of
Cvil Procedure. Cearly, Defendant, City
has sufficient information to answer
Plaintiff’s Conpl aint based on the above
nmentioned [sic] avernents.

C. The Substantive Due Process Caim

The Suprene Court teaches that under the “nore-

speci fic-provision” rule of Gahamyv. Connor, 490 U S. 386
(1989), “*[w here a particular Amendnent provides an explicit
textual source of constitutional protection against a particul ar
sort of governnent behavior, that Anendnent, not the nore
general i zed notion of substantive due process, nust be the guide

for analyzing these clainms.”” County of Sacranento v. Lew s, 523

U S. 833, 842 (1998) (quoting Albright, 510 U.S. at 273 (in turn
guoting G aham 490 U.S. at 395)).

To begin, plaintiff mstakenly asserts that the City
“argue[s] that no constitutional violation exists.” Pl.’s Resp
6. To the contrary, the Gty does not question the existence (or
absence) of a Fourth Anendnent violation. Thus, we assune the
exi stence of a Fourth Amendnent violation for purposes of
entertaining the nunicipal liability clainms against the Gty.

Second, plaintiff m sapprehends the issue raised here.
The Suprene Court’s jurisprudence teaches that where the “nore-
speci fic-provision” of the Constitution serves as the basis for a
claim courts nust rely on that provision rather than on

substantive due process. Plaintiff here asserts a Fourth

8



Amendnent violation in Count | of his conplaint, alleging
excessive force and unl awful seizure of his person. Pl.’ s Conpl.
19 24, 34, 48-53. Thus, we wll analyze his claimunder the
Fourth Anmendnent .

As Justice Souter explained in Lews, “[s]ubstantive
due process analysis is therefore inappropriate in this case only
if respondents’ claimis ‘covered by’ the Fourth Amendnent.” 523
U S. at 843-44 (holding that substantive due process anal ysis
coul d proceed because no “search or seizure” occurred). By
plaintiff’s own pleading, an allegedly unlawful search and
sei zure happened here. The Gty does not at this juncture refute
this contention and so plaintiff's substantive due process claim
must fail.*

For these sanme reasons, and in the interest of judicial

econony, we will dismss Count Il’s substantive due process claim

*Plaintiff’s reliance on Fagan mi sses a key point
found within its own text:

Since the Suprene Court’s opinion
in Gaham v. Connor ,
excessive force clains against the
police are actionabl e under the
Fourt h Anmendnent rather than the
subst anti ve conponent of the Due
Process Cl ause. However, where the
excessi ve force does not involve a
“sei zure” by | aw enforcenent
officials, courts have held that a
“shocks the consci ence” substantive
due process claimsurvives G aham

22 F.3d at 1305 n. 5.



against all defendants. As plaintiff has had an opportunity to
respond to the Cty's notion to dismss that put plaintiff on
notice of this argunent, it would thus be futile to give

pl aintiff another opportunity to provide additional argunent on

this well-settled principle of |aw

D. The Municipal Liability daim

1. The St andard

Though Leatherman v. Tarrant County, 507 U.S. 163

(1993), makes plain that 8 1983 clainms are not subject to a
hei ght ened pl eadi ng standard, [gbal’s unanbi guous extension of
Twonbly to “all civil actions” |eaves the ordinary notice

pl eadi ng requirenent intact for those clains. Thus, “only a
conplaint that states a plausible claimfor relief survives a
notion to dism ss” pursuant to Rule 12(b)(6), |eading a review ng
court to engage in a “context-specific” inquiry that “requires
[it] to draw on its judicial experience and common sense[,]”

Ashcroft v. Igbal, 129 S. C. 1937, 1950 (2009).

Under this standard, a pleading may not sinply offer

“l abel s and conclusions,” Bell Atlantic Corp. v. Twonbly, 550

U S. 544, 555 (2007), and “[t] hreadbare recitals of the el enents
of a cause of action, supported by nmere conclusory statenents, do
not suffice.” 1lgbal, 129 S. C. at 1949. Rather, “[f]actual

al | egati ons nust be enough to raise a right to relief above the

specul ative level,” Twonbly, 550 U . S. at 555. Utimtely, there
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must be “nore than a sheer possibility that a defendant has acted
unlawful ly.” lgbal, 129 S. C. at 1949.

Essentially, a plaintiff must provide “enough facts to
rai se a reasonabl e expectation that discovery wll revea

evi dence of the necessary elenment.” Phillips v. Cnty. of

Al | egheny, 515 F.3d 224, 234 (3d G r. 2008) (quotation marks
omtted). But “the question presented by a notion to disnmss a
conpl aint for insufficient pleadings does not turn on the
[court’s ability to] control[] . . . the discovery process.”
Igbal, 129 S.Ct. at 1953 (citing Twonbly, 550 U S. at 559). And
“the defendant bears the burden of showi ng that no clai mhas been

presented.” Hedges v. United States, 404 F.3d 744, 750 (3d Cr.

2005) .
Qur Court of Appeals has often had occasion to explain

the contours of the Suprene Court’s decision in Mnell v. Dep't

of Social Servs., 436 U. S. 658 (1978), which rejected nunicipa

respondeat superior liability under 8 1983. As that Court

recently rehearsed,

When a suit against a nunicipality is based
on 8§ 1983, the nunicipality can only be

i able when the all eged constitutional
transgression i npl ements or executes a
policy, regulation, or decision officially
adopted by the governing body or informally
adopt ed by custom

McTernan v. Gty of York, Pa., 564 F.3d 636, 657 (3d Cr. 2009)

(internal citations omtted) (quoting Beck v. Gty of Pittsburgh,

89 F.3d 966, 971 (3d Cir. 1996) (citing Mnell)). A “policy”

exi sts when a “deci si onmaker possess[ing] final authority to
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establish a nmunicipal policy with respect to the action issues an

of ficial proclamation, policy, or edict.” Andrews v. City of

Phi | adel phia, 895 F.2d 1469, 1480 (3d Cr. 1990) (alterations in

original) (internal quotation marks omtted). Alternatively, a
‘custom arises when, “though not authorized by |aw, such
practices of state officials [are] so permanent and well settled
as to virtually constitute law.” [d. (alterations in original)
(internal quotation marks omtted).

Once a nunicipal policy or custom has been
established, plaintiff nust then “‘denponstrate that, through its

del i berate conduct, the nunicipality was the ‘noving force’

behind the injury alleged.”” Bd. of Cnty. Conmmirs of Bryan Cnty.

v. Brown, 520 U. S. 397, 404 (1997) (citations omtted) (enphasis
inoriginal). And “[i]f . . . the policy or custom does not
facially violate federal |aw, causation can be established only
by ‘denonstrat[ing] that the nunicipal action was taken with
‘deliberate indifference’ as to its known or obvious

consequences. A showi ng of sinple or even hei ghtened negligence
wll not suffice’”, Berg v. Cnty. of Allegheny, 219 F.3d 261, 276
(3d Cir. 2000).

Muni ci palities are only subject to 8§ 1983 liability for
three sorts of practices. First, “‘the appropriate officer or
entity pronul gates a generally applicable statenent of policy and
t he subsequent act conplained of is sinply an inplenentation of

that policy.”” Natale v. Canden Cnty. Corr. Facility, 318 F. 3d

575, 584 (3d Cir. 2003) (quoting Brown, 520 U S. at 417-18 & n. 10
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(Souter, J., dissenting)). Second, “‘no rule has been announced
as policy but federal |aw has been violated by an act of the
policymaker itself.” Id. (quoting Brown). And third, “the

pol i cymaker has failed to act affirmatively at all, [though] the
need to take sone action to control the agents of the governnent
is so obvious, and the inadequacy of existing practice so likely
toresult in the violation of constitutional rights, that the

pol i cymaker can reasonably be said to have been deliberately
indifferent to the need.” [d. (internal quotation marks omtted)

(quoting Brown and also quoting Gty of Canton, Ghio v. Harris,

489 U.S. 379, 390 (1989)); see also Berg, 219 F.3d at 276.

To state a claimunder the first or second “policy” or
“custoni claimcategories, a plaintiff nmust “identify a custom or
policy, and specify what exactly that customor policy was.”
McTernan, 564 F.3d at 658. Furthernore, a “[c]lustomrequires
proof of know edge and acqui escence by the decisionnmaker.” 1d.
Stated another way, a claimw |l survive a notion to dismss only
if it “allege[s] conduct by a nunicipal decisionmaker.” 1d. CQur
Court of Appeals has explained that a plaintiff is thus obliged
to “pl ead know edge of such directives by a nunicipa
deci si onmaker, such as the Mayor or Police Chief.” 1d. at 658-
59.

Alternatively, 8§ 1983 jurisprudence fleshes out the
third municipal "inaction" claimcategory. The Suprene Court
recently reaffirnmed that a failure to train constitutes a “policy

or custonf of inaction under 8 1983 only when it “anmount[s] to
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deliberate indifference to the rights of persons with whomthe

[untrai ned enpl oyees] cone into contact[,]” Connick v. Thonpson,

131 S. . 1350, 1359-60 (2011) (internal quotation nmarks,
citations, and alterations omtted). The Court in Connick
expressed skepticismabout this type of nunicipal liability,
noting that “[a] nmunicipality’s culpability for a deprivation of
rights is at its nost tenuous where a claimturns on a failure to
train.” 1d. at 1360.

Justice Thomas’s najority opinion rehearsed the
famliar deliberate indifference standard, explaining that it is:

a stringent standard of fault, requiring
proof that a rmnunicipal actor disregarded a
known or obvi ous consequence of his action.
Thus, when city policymakers are on actual or
constructive notice that a particul ar

om ssion in their training program causes
city enployees to violate citizens’
constitutional rights, the city nmay be deened
deliberately indifferent if the policymakers
choose to retain that program The city’s
“policy of inaction” in |ight of notice that
its programw || cause constitutional
violations is the functional equivalent of a
decision by the city itself to violate the
Constitution.

id. (enphasis added) (quotation marks omtted) (citing Gty of
Canton, 489 U.S. at 395).

The Court further explained that “[a] pattern of
simlar constitutional violations by untrained enpl oyees is
ordinarily necessary to denonstrate deliberate indifference for
pur poses of failure to train[,]” id. (quotation nmarks omtted),
except for the “narrow range of Canton’s hypothesi zed singl e-

incident liability,” id. at 1361. To succeed on an allegation of
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“single-incident” liability, “the unconstitutional consequences
of failing to train [nust] be so patently obvious that a city
could be liable under § 1983 w thout proof of a pre-existing
pattern of violations[.]” [Id. It would be hard to overstate the
narrowness of this “rare” liability category. The Suprene Court
in Connick pointed to the limted scope of its single-incident
liability hypotheti cal

[A] city . . . arnms its police force with
firearnms and deploys the arnmed officers into
the public to capture fleeing felons w thout
training the officers in the constitutional
limtation on the use of deadly force. G ven
t he known frequency with which police attenpt
to arrest fleeing felons and the
predictability that an officer |acking
specific tools to handle that situation wll
violate citizens’ rights, the Court theorized
that a city’'s decision not to train the

of ficers about constitutional limts on the
use of deadly force could reflect the city’'s
deliberate indifference to the highly
predi ct abl e consequence, nanely, violations
of constitutional rights.

Beyond failure to train clainms, our Court of Appeals
has al so enbraced a nore general rmnunicipal inactivity liability
theory. See Berg, 219 F.3d at 276; Natale, 318 F.3d at 584-85;
A M v. Luzerne Cnty. Juvenile Det. Cr., 372 F.3d 572, 583-85

(3d Cir. 2004). Natale explains that:

a policy or custommay al so exist where the
pol i cymaker has failed to act affirmatively
at all, [though] the need to take sone action
to control the agents of the governnent is so
obvi ous, and the inadequacy of existing
practice so likely to result in the violation
of constitutional rights, that the
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pol i cymaker can reasonably be said to have
been deliberately indifferent to the need.

318 F.3d at 584 (internal quotation marks omtted) (alterations
in original).

In Berg, our Court of Appeals expressly recognized an
“i nadequat e system c design” claim and acknow edged a “pattern
of violations” and a single-incident basis for establishing
deliberate indifference. Berg' s single-incident inadequate
system desi gn claimpronpted the Court to conpare “[t]he
[municipality’ s] failure to provide [any] protective neasures and
fail safes against [the officer’s] mstake" to "a failure to
equi p | aw enforcenent officers with specific tools to handl e
recurring situations.” Berg, 219 F.3d at 277 (internal quotation

marks omtted).

2. Appl i cation

Plaintiff’s municipal liability clains fail Rule 8 s notice
pl eadi ng requirenent under |gbal and Twonbly. Plaintiff’s
al l egations are conclusory for they “express[] . . . factua

i nference[s] wthout stating the underlying facts on which the

inference[s] [are] based.” Black’'s Law Dictionary 329 (9th ed.

2009). Aside fromthe single incident of alleged police
m sconduct, the conplaint pleads no other facts necessary to

establish a nmunicipal liability claim

a. Pol i cy or Custom Argunent
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For a “policy” or “custoni claimto survive a notion to
di sm ss, MTernan teaches that in post- Twonbly § 1983 pl eadi ngs
plaintiffs “nmust identify a customor policy, and specify what
exactly that customor policy was.” 564 F.3d at 658 (affirmng
district court’s dismssal of conplaint because it “g[ave] no
notice as to the Defendant[]’s i nproper conduct, sinply

alleg[ing] that [plaintiff’s] rights were violated due to the

City' s policy of ignoring First Armendnent right[s.]”). In
addition, a 8 1983 nunicipal liability claimfurther requires
“plead[ing of] know edge of . . . [constitutionally violative]

directives by a nunicipal decisionnmaker, such as the Mayor or
Police Chief.” 1d. Plaintiff’s conplaint here fails to include
any fact satisfying these criteria.

Plaintiff’s summary of his conplaint’s substance
unw ttingly betrays these shortcom ngs: “Defendant City
i npl emented a policy of excessive force and ha[d] their officers
carry out that policy.” Pl.’s Resp. 5; Pl.’s Conpl. T 62. As an
initial matter, "excessive force" is a legal conclusion plaintiff
sl aps across an elenent of his claim H's description of the
policy or customfalls far short of a “specif[ication of] what
exactly that customor policy was,” as our Court of Appeals
requires. On this ground alone, plaintiff’s policy or custom
argunent nust fail.

In addition, plaintiff's repeated personification of
the City's actions is equally fatal to this claim He fails to

al l ege any fact to suggest a nunicipal decisionnmaker’s persona
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know edge of the constitutionally violative conduct alleged here.
See, e.q., Pl.’s Conpl. 9T 41, 61-65; Pl.’s Resp. 5. MTernan,
whi ch both parties overl ook, obliges us to reject these clains on
this ground as well. Thus, plaintiff’s claimthat the Cty's
policies are “nore specifically described” el sewhere in his

conplaint collides with the reality of his pleading.

b. Failure to Train

Plaintiff's failure to train claimalso nust fai
because he alleges no facts to show deliberate indifference. He
does not plead any fact to suggest a “pattern of simlar
constitutional violations by untrained enployees.” Plaintiff
nerely refers to “other” aggrieved parties in the nost abstract,
conclusory ternms. He notes that the City failed to train
officers in the proper “provision of nmedical care to injured
suspects,” Pl.’s Conpl. 43 (enphasis added), and handling of
warrants so as to “preserv[e] the constitutionally protected

rights of individuals with whomthey come into contact[.]” 1d. 1

44 (enphasis added); see also id. T 63 (“persons within the

City"). Plaintiff omts any reference fromwhich we could
reasonably concl ude that others have suffered froma "pattern of
simlar constitutional violations."

Plaintiff also fails to supply any facts to shoehorn
his claiminto the “rare” and “narrow’ category of single-

incident liability reserved in City of Canton. To establish

deliberate indifference froma single incident, a plaintiff nust
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show that the nmunicipality's failure to train was obviously going
to lead to the constitutional violations alleged. In foreclosing
plaintiff’s municipal liability claimin Connick, the Supreme
Court found it “significant” that the “ Canton hypothetica

assunmes that the arnmed police officers have no know edge at al

of the constitutional Iimts on the use of deadly force.”

Conni ck, 131 S.Ct. at 1363 (enphasis added). This “significant”
fact is simlarly absent fromplaintiff’s conplaint here. No
facts have been pled show ng that the police had any such

know edge of the |line between constitutionally perm ssible and
imperm ssible force. Indeed, plaintiff’s conplaint |acks even a
t hreadbare recital of this elenent. H s failure to train claim

must also fail.

C. Muni ci pal | naction

Plaintiff’s municipal inaction claimfails for the sane
reasons just discussed. The sane general, conclusory allegations
of “simlar violations” populate the inaction claim see Pl.’s
Conmpl . 42, and preclude a finding of deliberate indifference on
this ground.®> In short, Twonbly and lgbal require that a
conpl ai nt nust do nore than call an extant revi ew system
“i nadequate” w thout al so supplying specific instances where the
systemsimlarly failed others.

Furthernore, plaintiff has not alleged any facts about

the current review systemto satisfy the single-incident

® In fact, Count Ill omits reference to the inadequate

review system claim
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deliberate indifference standard Berg obliges us to apply.
Though Berg arose in the context of a notion for summary
judgnent, its reasoning is helpful to us here. The Court
explained that “[t]he [nunicipality s] failure to provide [any]
protective nmeasures and fail safes against [the county warrant
clerk’s] mstake seens conparable to a failure to equip | aw
enforcenent officers with specific tools to handle recurring
situations.” Berg, 219 F.3d at 277 (internal quotation marks
omtted). Plaintiff’s conplaint notably fails to allege any
facts showing that the City' s system has no protective measures

in place. His claimflounders on this basis, as well.

E. Next St eps

In view of these shortcom ngs, we will afford plaintiff
the opportunity to satisfy Twonbly and Igbal in light of our

canvass here of the pertinent jurisprudence. See, e.q., Phillips

V. Cnty. of Allegheny, 515 F. 3d 224, 236 (3d Cr. 2008); Gayson
v. Mayview State Hosp., 293 F.3d 103, 108 (3d Cr. 2002). W

will grant plaintiff leave to file a curative anmendnent by
January 25, 2012 or we will dismss with prejudice Counts |I and

1l against the Gty for failure to state a claim

BY THE COURT:

__\s\Stewart Dal zel |
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH WASHI NGTON : ClVIL ACTI ON
V. :
CI TY OF PH LADELPHI A, et al. NO 11-3275
ORDER

AND NOW this 11th day of January, 2012, upon
consideration of plaintiff’s conplaint (docket entry # 1),
defendant City of Philadelphia s (the “City”) notion to dismss
(docket entry # 4), and plaintiff’s response thereto (docket
entry # 6), and in accordance with the acconpanyi ng Menorandum
it is hereby ORDERED t hat:

1. The City's notion to dismss (docket entry # 4) is
GRANTED | N PART,;

2. Count Il of the conplaint is DI SM SSED agai nst all
def endant s;

3. Plaintiff is GRANTED LEAVE to file an anmendnent to
cure defects in Counts | and Il by January 25, 2012, or we wl|
dism ss with prejudice these Counts against the Gty for failure
to state a claim and

4, By January 25, 2012, Plaintiff shall SHOW GOOD

CAUSE why we shoul d not dism ss w thout prejudice his clains

agai nst the John Doe officer defendants pursuant to Fed. R Cv.

P. 4(m.

BY THE COURT:
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__\s\Stewart Dal zell
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